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MEMORANDUM OPINION*

On October 11, 2000, Defendant, Michael Pate, signed awaiver of hisright to remain silent
with right to appointed counsel if he was unable to afford an attorney and right to a jury trial,
together with other constitutional and statutory rights. In this document, he waived all of the
conventional constitutional rights|isted above and entered aplea of guilty before Judge A. Andrew
Jackson, Juvenile Judge of Dickson County. The pleaof guilty wasto the charge of driving without
adriver’slicenseandin violation of avalid court order. Based upon thispleaof guilty hewasfound
delinquent in an order providing:

1Court of AppeasRule 10:

This Court, with the concurrence of all judges participating in the case, may affirm, reverse
or modify the actions of the trial court by memorandum opinion when a formal opinion would have
no precedential value. When a case is decided by memorandum opinion, it shall be designated
“MEMORANDUM OPINION,” shall not be published, and shall not be cited or relied on for any
reason in a subsequent unrelated case.



Denied representation by attorney. Any driving privilegesrevoked until 19th
birthday. Placed on indefinite county and adult probation. Patsy Vaughn as county
probation officer. Threehundred hours public service work. Stateto be notified of
court’sorder. Placed on curfew. Pay $50.00 fines and costs on each. Out of court
review set for 11-28-2000.

This 11th day of October 2000. Signed A. Andrew Jackson, Juvenile Court
Judge.

On October 19, 2000, Michael Pate, represented by Attorney Timothy B. Potter of Dickson,
Tennesseg, filed hisnotice of appeal to the Circuit Court of Dickson County, which noticeprovides.
“Comes now the defendant, MICHAEL PATE, and does hereby give notice of his appeal to the
Circuit Court for Dickson County, Tennessee from the judgment of the Dickson County Juvenile
Court entered on Wednesday, October 11, 2000.”

On October 17, 2000, Circuit Judge Allen W. Wallace entered an order in the Circuit Court
of Dickson County providing:

Upon the motion of Appellee MICHAEL PATE from a judgment in the
Dickson County Juvenile Court on Wednesday, October 11, 2000, to stay the
judgment of the Dickson County Juvenile Court pending ahearing on apped by this
Court, the Court finds that the mation is well taken and should be granted, as to
curfew. The curfew will gay in effect except for extracurricular school activities.

It is therefore ordered, adjudged and decreed that all orders of the Dickson
County Juvenile Court entered on October 11, 2000, are hereby stayed pending a
hearing on appeal in this court; said notice of apped having been filed.

Entered this 17th day of October 2000.

On November 30, 2000, the case came on to be heard in the circuit court on appeal from the
juvenilecourt order of October 11, 2000, with Attorney Timothy Potter representing Michael Pate.
The following from the transcript of the hearing is pertinent:

MR. POTTER: ----- dl afternoon, doesthat every day of the week; and he
didn’t have away to get back and forth from work or school. Hisfather works. His
mother works in Nashville, so what he did was he went up to the driver’s license
testing center and helied to them; and hetold them that hisdriver’ slicense had been
lost; and he submitted an application; and they gave him anew driver’slicense.

Well, some time after that, somehow Juvenile court or someone at Juvenile
court got the word that Mr. Pate was driving on a driver’s license that had been
ordered revoked; and he was running for senior class president of his class up here



at Dickson county; and he has this pickup truck that he' s got; and he put in the back
window of the pickup truck asign that said “Vote for Michael Pate.”

He was coming off the hill at the high school and Officer David Cole, who
directstraffic down there, noticed the sign; and pulled him over; and asked him for
adriver’slicense; and hegave himthisnew driver’ slicense; and| think Officer Cole
called it in and realized that Judge Jackson had ordered it to be suspended.

WEell, he was cited for contempt, driving on a suspended license, | suppose
or revoked license. He went back to Juvenile court on a contempt violation; and
Judge Jackson on that day, that was October the 11th, Judge Jackson then extended
the revocation of hislicense until his 19th birthday. Gave him three hundred hours
of public service work to do; and ordered that he have a six o’dock curfew, in
addition to paying court costs and maybe afine. | think there was afine.

Well, at that time Mr. Pate came to me; and | filed the notice of gppeal to
Y our Honor; and Y our Honor signed an order on the 17th of October staying the
curfew because he is - - he was €elected president of his high school senior class
incidently - -

THE COURT: Staying only at school activities.

MR. POTTER: Yes, sir.

THE COURT: Otherwise he was on curfew.

MR.POTTER: Yes, sir. Yousigned anorder lifting the curfew with regards
to the extracurricular school activities.

As you know, probably the high school dass president has a lot of
responsibilitiesto his class during homecoming week and football season, and there
is one week incidently over there where they spend al evening long working on a
float until eleven to twelve o’ clock at night; and he was able to do that when Y our
Honor lifted the order; and that’ s appreciated.

The reason we are hereis because - - not because we are contesting guilt or
innocence; but the reason we are here - - | heard Y our Honor say this morning in a
juvenile case that the primary intent of Juvenile court obviously is - - it's not to
punish.

It does punish, and thereisan intent to punish; but the primary intent isto try
and make these young people responsible adults; and turn them into responsible
adults.

And | would say that the reason we are here is we re contesting - - we are
contesting the sentence of the Juvenile court and asking for a couple of things. Mr.
Menke has indicated the State opposes this.

But we are asking that he be granted arestricted driver’ slicense - - narrowly
restricted; but will allow him to drive to high school or to school.

He will bein college when heisnineteen. Y ou're allowing him to get back
and forth to school; and adso allow him to go to work. This job at Tenso is an
important job to him; and he hasbeen waking. Hewill testify to, if wehaveto, from
the high school over to Tenso in the afternoons, which isquite awalk. It isover at



the Dickson City Lake; and he has also walked recently from Charlotte where he
meets his county probation officer to work in Dickson.

| think thereisan incentive or should be anincentiveon the part of the Courts
to make sure that these young people do well in school, which he's doing. Heis
president of his senior class, which is quite an honor at Dickson County. There are
about five hundred kidsin hisclass - - president of the class - - to do well in school;
and also to hold jobs; and do something responsi blein the community.

Heis doing agood job over at Tenso. He has been working there for two
years, and he iswell thought of over there. He can’'t get back and forth. It's posing
aburden on him.

Now hedidn’t doright. Helied and he shouldn’t have done what he did; and
I’veasked him - - | said, Michael, why did you do that? That’s aclear violation of
what Judge Jackson ordered you to do; and hesaid, well, Tim, | had to get back and
forth. Herealizesit waswrong.

Ms. Vaughn is his county probation officer, shewill testify if you heard from
her today that he has since being in court on that contempt charge compl eted over a
hundred sixty hours of public service out of the three hundred hours that Judge
Jackson ordered him to do. He is completing the public service work. He is
reporting to his county probation officer. Heisgoingto school. Heisholding down
ajob several hours aweek; and | would ask the Court - - | don’t careand hisfamily
doesn’'t care if you wanted to even modify the order and maybe - - if you wanted to
givehim more probation or give himafine; but what thejusticel think would require
that he be given - - we're not asking that his driver’s license be reinstated.

Heishalf way through his high school year; and heis president of the senior
class; and he does have things he has got to beat in the evenings.

And | think if Your Honor put a reasonable restriction in there - - now any
other punishment that the State wants to offer - -

THE COURT: WEeéll, here's the situation. 'Y ou want me to change Judge
Jackson’s order. Mr. Menke doesn’t want to set any kind of precedence over there
to get people to come over here to get the Judge to change the order; and | don’t
blame Mr. Menke. I’ d betaking the same position.

Y ou’ re talking about two judges saying something different. Unfortunately
it'sin my lap now and | think from what you’'ve told me; and | don’t think Mr.
Menkewould disagree with possibletruth that you said you were going to of fer about
the young man.

But let’ stalk about punishment. That’skind of fitsthe situation, you know,
most people we have in this court here that punishment would probably be all right.
Would be more than just losing the license; but here’ sayoung man that works, goes
to school, most people we have inthis court here, alot of them hisageand alittle bit
older, they wouldn’t work in a pie factory if they were starving to desth.

I’d like to help the young man. | think he ought to have away to get to and
from work. Now he ought not be up in the shopping center. He's aready got a
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speeding ticket. Every policemanin town is going to bewatching him. That’s just
thefactsof life, young man. | can’t helpit. You might aswell put you abig red light
on your car; and let it just spin around when you go through town. That’s just the
way it is; and | can’t do anything about it. Nobody can.

But you let another sixteen or seventeen year old boy drive through town,
they’ll never seehim. They’ll seeyou driving through town, just like they saw your
namein your car. You might aswell just have abig siren on your car, say herel’'m
coming, you dl stop me becauseit’s going to happen.

MR. POTTER: Your Honor, again I'm going to say, we're not opposed to
the Court restructuring the punishment - restructuring the punishment maybe doing
something in addition to what the Juvenile court has done; but what we' re asking for
isfor - - when the young man has got classes, he' s got school and he' s gotten ajob.
When we' ve got young people that come into this court al the time and adults who
come into this court all the time who are not even an ounce as responsible. They
don’t work. They are a menace on society; and he works.

Heworks. Hedoeswell inschool. All that I’m asking isthat he be allowed
to get back and forth to school and allowed to fulfill the responsibilities he took to
his classmates.

Now, yeah, he filled out afdse application. Hetold them that he did that.
He should not have donethat. | think he needs (phonetic) contritefor it. Hewill tell
the court that he did it in order to get back and forth. Hedidn’t doitin order to just
drive any where he wants.

He'll alsotestify that whenhedid it, he used that licenseto get back and forth
to school and work. That’s about all he does.

So I’ m asking the Court to do that. Anything else the State is not proposing,
any modification of the punishment thing the Juvenile Court imposed; but we' ve got
to remember, too, | think that this sprung from a speeding ticket violation; and now
it’s snowballed on the young man; and then because - -

THE COURT: Weéll, it snowballed because of him.

MR. POTTER: Right. It snowballed because he didn’t do what the Judge
told him to do.

THE COURT: If it had just been a speeding ticket, he’ d probably been all
right.

MR. POTTER: Butif you'll remember the speeding ticket resulted in aloss
of license with no restricted license for a year.

THE COURT: For how long?

MR. POTTER: For ayear.

THE COURT: How old is he now?

MR. POTTER: He seighteen. He turned eighteen not long ago.

GENERAL MENKE: 1 don't believe the court order says he can't get a
restricted license. 1t may, but | don’t remember reading it.



MR. POTTER: It did, Your Honor. He could not get arestricted license.
Now he could have gotten an attorney and petitioned the Court within ninety days,
in Juvenile Court to haveit returned; and hewould have - - probably would have had
it returned had he done everything he was supposed to do.

But hedidn’t havearestricted driver’ slicensethen; and that’ swhy hefelt the
need to go and get this license and tdl this lie to the department.

But again, Your Honor, | think the punishment has got to fit the crime. |
think he will lose hisjob. You'll hear some testimony about that because he can’t
continue to walk.

He also hasto get to Charlotte to his probation meetings. His parentssimply
can't take him; and we give restrictive driver’ s license to people - -

THE COURT: Well, we'regoing to give him arestricted license, to cometo
Charlotte to see his probation officer, go to school and go to work.

MR. POTTER: Waéll, I don’t know about that. But I’ m asking for school and
work. Those are the two things I’'m asking for.

THE COURT: Maybelike - -

MR. POTTER: But there's one thing after another. | mean in addition to
walking to school and work, heis also going to the probation officer; and that’ salot
of getting around; and then getting home at night and doing your work.

Even set it for another review. | don’t know. Bring it back here or do
something with it or send it back to Juvenile Court; but he’ sgot three hundred hours
of public service work to do, walking to school, walking to work, if he can get there
or hitching a ride with somebody, if he can find one; and trying to fulfill his
responsibilities at school and at home, so Y our Honor, | would ask you to modify the
sentence.

THE COURT: Let methink about it. | don’t see why you all don’t go back
to the Juvenile Judge, himself, and get at least arestricted license.

MR. POTTER: Judge Jackson is understandably angry, Y our Honor.

THE COURT: | don't blame him.

MR. POTTER: | doubt that he would do that; and | didn’t represent himin
Juvenile Court, but that’s why we exercised our right of appeal and came here.

THE COURT: WEéll, let me think about it. 1’ll give you all something - -

Followingthis proceeding, on December 1, 2000, Judge Wallace entered thefollowing order:

Thismatter came before the Honorable Allen W. Wallace, Circuit Judge, on
November 30, 2000, pursuant to the Notice of Appeal taken by the juvenilefromthe
order of the Juvenile Court made on October 11, 2000. The Court took the matter
under advisement and now makes its ruling. The appeal is of the sentence only
imposed by the Juvenile Court. The Court finds that the offensein this case was
serious, showing the minor using hisintellectual ability or with the help of someone
else, practicing afraud upon the court. Granted, the defendant has many mitigating
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factors in his favor, but the enhancement factors in this case are so great and go
directlytotheintegrity of thejustice system. ThiswasawdI-planned andintentional
fraud upon the Court, and a penalty necessary for deterrence must be applied. The
Court finds that the sentence imposed by Judge Jackson should be the judgment of
this court with the modification of curfew asindicated.

Accordingly, it hereby is ORDERED AND ADJUDGED that

1. The juvenile's driving privileges are suspended until his 19th
birthday;

2. Thejuvenileshall be placed onindefinite County and Adult probation
under the Juvenile Court, and as directed by the juvenile court, his county probation
officer will be Patsy Vaughn;

3. Thejuvenilewill complete 300 hours of public service work, and he
will receive credit for service work performed since October 11, 2000;

4, The State of Tennessee, Department of Safety isto be notified of the
Court’ s order;

5. The juvenile is placed on curfew as part of his probation, but that
curfew shall be modified so as to allow the juvenile to attend high school related
functions and activities,

6. The juvenile will have a $50.00 fine and pay the fine and costs
imposed in Juvenile Court and is taxed with the costs of this cause in the Circuit
Court, and he will receive credit for any costs and fines already paid.

7. This case is remanded back to the Juvenile Court for all further
proceedings deemed necessary to the enforcement of this order and the Juvenile
Court probation requirements.

Made, this 1st day of December, 2000.

On December 22, 2000, now represented by Attorney John P. Cauley of Franklin, Tennessee,
Michael E. Pate filed his notice of gopeal to this Court.

Appellant’sfirst issue on appeal is*“did the Circuit Court of Dickson County fail to observe
even minima due process sandards during Mr. Pate’s appeal from the Juvenile Court?’

Appellant asserts that he was not accorded a trial de novo in the Circuit court under
Tennessee Code Annotated section 37-1-159(a).

Therecord from the Juvenile court indicatesthat before entering hispleaof guilty on October
11, 2000, Appellant was informed by the juvenilejudge of al of his constitutional rightsincluding
the appointment of counsel and acknowledged that he understood those rights. He then entered his
plea of guilty which was accepted by the Juvenile court. Thereafter, he obtained counsel and
appeal ed to the Circuit court pursuant to Tennessee Code Annotated section 37-1-159(a). He was
then and there vested with the right to atrial de novo upon al issuesincluding theissue of guilt. He
chose, however, through his attorney in open court, not to challenge the finding of guilt by the
Juvenile court but only sought to modify the sentence imposed by the juvenilejudge. If ever there
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was an open court waiver of the right to ade novo trial on the issue of guilt, it is evidenced by the
affirmative statements madeto Judge Wallace by Mr. Potter in hiscapacity asattorney for Appellant
at the hearing of November 30, 2000. All nonjurisdictional and procedural defects and even
constitutional infirmities are subject to waiver by Defendant if the record shows such waiver.
Patterson v. State, 684 SW.2d 110, 111 (Tenn. Crim. App. 1984). It is worthy of note that
Appellant, at the time of the November 30, 2000 hearing, was an adult and not aminor. Appellant,
having waived his rights to de novo trial in the circuit court on the issue of guilt or innocence, is
limited in the circuit court to the issue of hisjuvenile court sentence. The December 1, 2000 order
granted him somerelief, (modification of curfew), but otherwise simply adopted the same sentence
provided by the juvenile court.

The remaining issues sought to be raised in this Court do not complan about the sentence
imposed by the circuit court but rather attack the underpinnings of the juvenile court judgments.
Noneof thesematterswere addressed to the circuit court on the appeal from thejuvenile court action
but are raised for the first time on appeal to the court of appeds.

As ageneral matter, appellate courts will declineto consider issues raised for the first time
on appeal that were not raised and considered inthetrial court.” Heatherlyv. Merrimac Mutual Fire
Ins. Co., etal., 43 SW.3d 911, 916 (Tenn. Ct. App. 2000) citing Reid v. Sate, 9 S.W.3d 788, 796
(Tenn. Ct. App. 1999). In spite of thisrule we would observe that the juvenile court had continued
jurisdiction over Mr. Pate pursuant to Tennessee Code Annotated section 37-1-103(c) at the time of
the December 1, 2000 order remanding the case back to the juvenile court under the modified
sentence.

One other matter commands the atention of this Court. In the appellate brief filed by
Attorney John P. Cauley of Franklin, Tennessee, certain impertinent and improper statements are
made. SaysMr. Cauley: “It also bears mention that the language of the circuit court order affirming
thejudgment of thejuvenile court indicates completeignorance of the purpose of thejuvenilecode.”
Further says Mr. Cauley in reference to the juvenile judge in Dickson County “here, the juvenile
court sends businessto itsfriendsin the local recycling industry with the added advantage of lining
the pockets of the court well beyond the permitted $50.00 fine.” This portion of the Appellant’s
argument is stricken pursuant to Rule 9 of the Tennessee Rules of the Court of Appeals.

Such remarksindicate that counsel iseither ignorant of or in disregard of hisduty to observe
self-restraint and decorum. Asthis Court has sad:

A brief in no case can be used as a vehicle for the conveyance of hatred,
contempt, insult, disrespect or professional discourtesy of any naturefor the court of
review, trial judge, or opposing counsel; invectives are not argument, and have no
placein legd discussion, but tend only to produce prejudice and discord.” 5 C.J.S.
Appeal and Error 8 1327, page 346; Ward v. Univ. of South, 209 Tenn. 412, 354
S.W.2d 246.



Weadmonish Counsel of hisduty to observeself-restraint and decorum. We
trust he will heed thiswarning in the future.

Tricev. Hewgley, 53 Tenn. App. 259, 276, 381 S.W.2d 589, 597 (1964).

Thejudgment of thetrial court isin all respects affirmed and the caseisremanded to thetrial
court for such other proceedings as may be necessary or proper.

Costs are assessed against Appellant.

WILLIAM B. CAIN, JUDGE



